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In the Court of Appeals of the District of Columbia. 


No. 2690. 

Berry & Whitmore Co., &c., Appellant, 

VS. 

William J. Dante, &c. 


a 


Supreme Court of the District of Columbia. 

At Law. No. 56722. 

Berry & Whitmore Company, a Corporation, Plaintiff, 

VS 

A »-» H-a-ASS? ot s,il ” H ■ 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court^ of the tDU 

ings had, in the above-entitled cause, to wi . 

^ Declaration. 

Filed March 17, 1914. 

Tn the Supreme Court of the District of Columbia. 

At Law. No. 56722. 

Berry & Whitmore Company, a Corporation, Plaintiff, 

VS •» • 

—»•— sss&ss s, "“° 

The plaintiff the Berry the* 1 Estate TstiSin 

the defendant William J. Dante collect ^ Cmirt to discharge 

a ssawfW &£ 

dluve n redbytpSntiff to the said Stilson Hutchins, and for work 
1—2690a 




2 BERRY & WHITMORE CO., ETC., VS. WILLIAM J. DANTE, ETC. 


done and materials provided by the plaintiff to the said Stilson 
Hutchins, at his request. And for money found to be due by the 
said Stilson Hutchins to the plaintiff upon accounts stated between 
the plaintiff and the said Stilson Hutchins, in his lifetime. 

And the plaintiff sued the defendant, as collector of the estate 
of Stilson Hutchins, deceased, authorized by decree of this court to 
discharge all the duties of an administrator, for money payable by 
the defendant as collector as aforesaid to the plaintiff, for goods sold 
and delivered by the plaintiff to the said Stilson Hutchins, in his 
lifetime, and for work done and materials provided by the plaintiff 
for the said Stilson Hutchins, at his request. And for money found 
to be due by the said defendant, as collector as aforesaid to 
2 the plaintiff upon accounts stated between the plaintiff and 
the defendant as collector as aforesaid. 

And the plaintiff claims $2,042.60 with interest from the first 
day of June, 1912, according to the particulars of demand hereto 
annexed. 

E. S. McCALMONT, 

JOSEPH D. SULLIVAN, 

Attorneys for Plaintiff. 


(Here follow pages marked pp. 3 and 4.) 


Demurrer. 


Filed April 9, 1914. 

* * * * * * * 

Now comes the defendant and says that the declaration is bad in 
substance 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

Note.— That the defendant is not subject to a suit by a creditor 

At fhn 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Friday, April 17, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

******* 

Now come here as well the plaintiff by its Attorneys Messrs. E. S. 
McCalmont and Joseph D. Sullivan, as the defendant by his Attor- 




particulars of dmand 

Estate of Stilson Hutchins, deceased, 

M. J. Dante, Collector to 
Berry A Whitmcftw Company, Dr, 
for goo... war.. and «roh«dl.. .old to tb. wlf. of ~id 
Stll.on Hut oh in., in hi. lifttla. and upon hi. or.<m « 

follows 


Jan. 1, 1910, 

• 19, * 

• • 

• • 

Feb. 10, • 


A.pr. 

4, " 

Dec. 

22, ■ 

• 

24, • 

• 

30, • 

Feb. 

7, 1911, 

Mar. 

i8, • 

Apr. 

25, * 

Oot. 

16, • 

16, • 
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m 
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Jan 

. 20, 1912 
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25, " 
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31, * 

Feb 
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5, * 
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. Balance of .ooount rendered and .tated 
. Repairing J. »• 0l ° 0k CM . 

• silver desk ©look 

• mesh, and furnishing ring 
for gun metal puree 

- Silver love cup 

- New glass in hand mirror 

- 1 brooch 

. i r.eok chain 

- Repairing silver desk 4 Cl °?L ft v 

* m gilt traveling oloojc 
_ • top of candelabra 

- 1 cigarette case M 

- Restringing Roman P e "i 

- Hand and glass on ladies watch 

- Repairing mesh and i ap ffiet ing ^ 

to gold purse by riveting 

- 1 mirror 

_ i pr. candlesticks 

- 1 pearl lorgnette chain 

- l Roman pearl necklace 

- 1 set etude 

• 1 pr. cuff'buttons 

- Converting topa* lorgnette chain 

into 2 chains, • u PP 1 > r * n « 
rings and spring to shorter one 

- Lengthening pearl end platinum chain 

to 30 inches 

- Repairing Dutch .Uv« cow ornament 

- Purnl.hlng turquol.e and * ' dl “° 

and mounting brooch 
PwWring pearl and platinum chain 
I Mounting 8 69 diamonds in platinum as 
a 32* Merry Vide* chain 

- Straightening end cleaning tray 

1 watch . _ v 

: MS?i£*Mit/S&y* - 

glass in hand mirror 

- Repairing p.arl and platinum chain 
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3.00 
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3.75 
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4.00 
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16.00 
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20.00 
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4.75 
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8.50 
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1783.65 
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applying handle ana 
changing top and oonrert- 
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- Mounting 24 diamonds in ladies gol 

watch case 
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- Gold ring to watch 
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12.00 

5.50 


1.5,0 


175.00 



oOo 




<u 






,3 














BERRY * WHITMORE CO., ETC., VS. WILLIAM J. DANTE, ETC. 3 

neys Messrs. Brandenburg 
^ "SS? heard it is cor 

upon the same as onginally i ed . ff h in take nothing 

Therefore it « ““®? eI * d -^ n t t thereof without day 
by its suit, and that the defendan ? t he plaintiff the costs 

and be for nothing held, an reco' nd have execution thereof, 

of his defense, to be taxed y \ttorneys in open Court, 

From the foregoing the the District of 

notes an appeal to the L t h e bond for costs on said 

6 ™™ b, U h“4, teS in W «m of on. hnndn»J dollar. 

($ 100 ). 

Memorandum. 

April 22, 1914. —Appeal bond for costs approved and filed. 

7 In the Supreme Court of the District of Columbia. 

At Law. No. 56722. 

Berry & Whitmore Company, a Corporation, 

William J. Da»™, Coll— Ea ““ S “ ta 

Tb. r^d- d^S“oiT“' 

to an Appeal noted in the Supreme & 

Sotd 

noi s r «sij."."j **>.» • h ” ,a 

notbe done to the parties inb«hal• ^ Justice o f the 

Witness the Honorable Edward v. d ^ 2 lst day of April 

» £rf^S»"»»d »■» ^ , “ r, “ n 

i**' »*— • °“’ B SSTo «. 

B, Air. G. BUHRMAS, t 

Soma of th. .boo. CHaUon atcpttd thia 23ri day of Apr.! 

1914 BRANDENBURG * “SKSL 
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[Endorsed:] No. 56722. Law. Berry & Whitmore Co. vs. Dante. 
Citation. Issued April 21, 1914. Served cop- of the within Citation 
on —-.-, Marshal. E. S. McCalmont, J. D. Sulli¬ 

van, Attorney- for Appellant. 

# Assignment of Errors. 

Filed April 21, 1914. 

♦ . * ★ * * * * 

1. The Court erred in sustaining the demurrer of the defendant. 

2. The Court erred in holding that a collector authonzed and 
directed by the Court to discharge, pendente lite, all or any of the 
duties of an administrator, including the payment of debts, could 
not be sued by a creditor of the deceased. 

EDWARD S. McCALMONT. 
JOSEPH D. SULLIVAN, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed April 21, 1914. 

******* 

The Clerk will prepare the record in the above entitled cause, on 
appeal to the Court of Appeals, and will issue citation to William J. 
Dante, Collector of the estate of Stilson Hutchins, deceased. 

EDWARD S. McCALMONT, 
JOSEPH D. SULLIVAN, 

Attorneys for Plaintiff. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 8. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filM. copy of which is 
made part of this transcript, in cause No. 56722 at Law, whereir> 
Berry <fe Whitmore Company, a corporation is Plaintiff and William 
J. Dante, Collector of the estate of Stilson Hutchins, deceased is 
Defendant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of April, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2690. Berry <fe Whitmore Co., <fec.. appellant, vs. William J. Dante. 
<fec. Court of Appeals. District of Columbia. Filed May 14, 1914. 
Henry W. Hodges, clerk. 
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IN THE 


C&mjrt of Appeals, Biatrtrt of Columbia 


October Term, 1914. 


No. 2690. 


Berry & Whitmore Company, Appellant , 

vs. 

William J. Dante, Collector of the Estate of Stilson 
Hutchins, Deceased, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment sustaining a demurrer 
to the declaration in an action at law. The judgment was 
based on the opinion of the court below that the collector 
of the estate of a deceased person, authorized and directed 
by the Probate Court, under Section 306, of the District of 




Columbia Code, to discharge pendente lite all or any of the 
duties of an administrator, including the payment of debts, 
can not be sued by one claiming to be a creditor of the 
deceased. 

Stilson Hutchins, late of the District of Columbia, died 
April 21, 1912. On April 24th, two paper writings pur¬ 
porting to be wills of the deceased, one dated May 27, 1908, 
and the other October 26, 1910, were filed with the Register 
of Wills. May 8, 1912, the will of 1910 was offered for 
probate. One of the sons of the deceased, to whom the 
testator gave less of his estate than he would receive in case 
of intestacy, filed a caveat. On June 14, 1912, letters ad 
colligendum were issued to the appellee. May 5, 1913, the 
court authorized and directed the collector “to discharge 
pendente lite, the duties of an administrator, including 
the payment of debts.” The issues on the caveat 
are still pending unheard. Appellant presented its claim 
to the collector for payment, and there being no response, 
the action at law, from the judgment in which this appeal 
comes, was commenced. 

• Assignment of Error. 

The error complained of is the judgment sustaining the 
demurrer, and the holding of the court that the collector 
could not be sued. 

The Law. 

The provisions of the District Code relating to the ap¬ 
pointment, powers and duties of collectors of estates of 
deceased persons are as follows: 

“Sec. 304. Letters ad colligendum.—Letters ad col¬ 
ligendum may be granted to one or more persons in 
case of a contest in relation to a will, or the absence 
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of the executor from the District, or his delay in quail- 
fying, or for other sufficient cause, and the form ot 

such letters shall be as follows : * * * ... 

“Sec. 306. Duties of Collector.—The collector shall 

collect the goods, chattels, and personal estate of the 
deceased, including the debts due him, and cause the 
same to be appraised and return an inventory thereof, 
as an administrator is required to do, and may, under 
the authority of the court, sell perishable articles and 
bring suits for debts or other property, as an adminis¬ 
trator may do, and shall account for the money re¬ 
covered. Said collector may be allowed a commission 
on the property and debts actually collected, and after¬ 
wards delivered to the executor or administrator, not 
exceeding three per centum, and said collector may be 
authorized and directed by the court to discharge, pen¬ 
dente lite, all or any of the duties of an administrator, 

including the payment of debts. 

“Sec. 307. When Powers to Cease.—On the „rant 

ing of letters testamentary or of administration te 
power of any such collector shall cease, and it shall 
his duty to deliver, on demand, all the property and 
money of the decedent in his hands, except as before 
excepted, to the person obtaining such letters ’ and the . 
executor or administrator may be permitted to prose 
cute anv suit commenced by said col,ect ?^ ‘ t 
same had been begun by said executor or administrator. 

“Sec 308. If the said collector shall neglect or re 
fuse to deliver over the property and estate to the ex¬ 
ecutor or administrator, the court may, by citation and 
aSLent. <**) M. .« *> »and Je 

administrator may also proceed, y « v ’ eties 

cover the value of the assets from him and his sureties 
by acti™ on his bond. Such collector shall not be 
liable to an action by any creditor of the decea.e . 

Contention of Appellant. 

The contention of the appellant is that the collector when 
directed by the court under Section 306 to discharge, 
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pendente lite, all or any of the duties of an administrator, 
including the payment of debts,” became, in contemplation 
of law, the legal representative of the estate, subject to 
answer in the courts with regard to claims against the de¬ 
ceased, in the same manner and to the same extent as were 
administrators pendente lite at common law. 

In support of the contention that Section 306 not only 
warrants, but impels, the construction placed upon it by the 
appellant, we invite the court’s attention to a statement 
showing the historical development of the law with regard 
to the rights of creditors, pending the issuance of letters 
testamentary or of administration. 

Development of the Law. 

At common law jurisdiction over the estate of deceased 
persons was exercised by the clergy. The statutes of 31 
Edw. Ill, and 21 Henry VIII, defined the power of the 
ecclesiastical judges, and designated to whom the settle¬ 
ment of estates should be deputed in case of intestacy. The 
authority to settle such estates was conferred by the grant¬ 
ing of what were called “letters of administration. 

Cases arose in which it was necessary to appoint tem¬ 
porary administrators by reason of litigation over validity 
of wills or the incapacity of the proper executor, or admin¬ 
istrator to perform his office. Although no authority was 
given him by statute, the ordinary in such cases assumed 
jurisdiction to make the necessary appointments, and the 
civil courts recognized such appointments by permitting the 
temporary officers thus appointed to sue and be sued within 
their tribunals. In this way administrators, pendente lite, 
durante minore aetate and durante absentia came into ex¬ 
istence. The leading case of Walker vs. Woollaston, 2 
P. Wins., 576, establishes this. 



5 


1 Williams on Executors *427; Schouler’s Executors 
& Admrs., 5 134; Woerner, Am. Law of Adm., § 181 and 

There was another appointment not provided for y 
statute, but assumed to be within the general jurisdiction of 
the ecclesiastical courts, and that was through the issuance 
of letters ad colligendum bona peritura. They were granted 
only for collecting and preserving goods about to peris , 
and were distinct from letters of administration pendente 
Hte. The person acting under them was authorized so e y 

to collect and preserve perishable goods. 

Blackstone (2 Com., 505), after enumerating in order 
the various persons to whom administration should be 
granted in case of intestacy, says: 


“ \nd lastly the ordinary may in defect of all these 
commit administration (as he might have done before 
the statute of Edw. Ill) to such discreet person as he 
approves of; or may grant letters ad colligendum bona 
defuncti, which neither makes him executor nor adm 
istrator; his only business being to keep the goods in 
his safe custody and » do other for the tenet; rf 
such as are entitled to the property of the deceased. 

In America the power to issue letters of administration 
has been conferred upon the civil courts by statutes of the 
various States. Administrators pendente hte durante 
minore aetate and durante absentia are recogmzedinmost 
of the States and their powers and authority fixed by 
statute. Even where the statute does not authorize 
appointment of a temporary administrator of this nature, 
is probable that the court would have general junction 
to appoint one. This was indicated by the Maryland Court 
in the Estate of Rachel Colvin, 3 Md. Ch„ 278, when it said 

of the Orphans’ Courts: 
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“Their power to grant such letters can not be ques¬ 
tioned since the Act of 1810, Ch., 34, if it did not 
exist before’’ (p. 297). 

The English idea of a collector to preserve perishable 
goods was also adopted by our courts, but with reference 
to this subject the books contain little. Chancellor Kent 
lays down the same rule for his appointment as does Black- 
stone, i. e., that he is to be appointed in cases of intestacy 
where the persons entitled to administration upon the estate 
refuse to accept the appoinment. He says: 


“If none of the next of kin will accept, the surrogate 
may exercise his discretion whom to appoint; and he 
usually decrees it to the claimant who has the greatest 
interest in the effects of the intestate. If no one offers 
. he must then appoint a mere trustee ad colligendum to 
collect and keep safe the effects of the intestate; and 
this last special appointment gives no power to sell 
any part of the goods, not even perishable articles; 
nor can the surrogate confer upon him that power. 
This very inconvenient want of power is supplied by 
the New York Rev. Statutes; and an administrator 
ad colligendum (who is called in the statute a col¬ 
lector) may, under the direction of the surrogate, sell 
perishable goods after they shall have been appraised.” 
2 Com., 414. 

The Legislature of the State of Maryland, in 1798 (Chap. 
101), passed a very lengthy and comprehensive statute, 
conferring jurisdiction upon the Orphans’ Courts of the 
various counties and providing for the admission to pro¬ 
bate of wills, the granting of letters testamentary, the ad¬ 
ministration of estates and the distribution to those entitled. 
Dorsey’s Laws of Md., Vol. 1, p. 370. 

In this statute no mention is made of an administrator 


/ 
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pendente lite , and the appointment of a collector is author¬ 
ized in the cases in which at common law an administrator 
pendente lite or durante absentia would have been appointed. 
This statute considerably changed the character of the col¬ 
lector from that described by Blackstone and Kent, by pro¬ 
viding for his appointment in cases where there was a con¬ 
tested will, or where the executor named in the will was 
outside of the State. Section 19 of this Act prohibited the 
collector from bringing suits for debts or doing anything 
further than the Act specified should be done by him. 

Four years after the passage of this Act, in 1802, Sec. 
19 of the Act of 1798 was repealed, and the following sec¬ 
tion relating to collectors was enacted: 

“Sec. 5. That in all cases where letters have issued, 
or hereafter may issue, to any person to collect and 
preserve the estate of a deceased person, it shall and 
may be lawful for such collector, after complying with 
the requisites prescribed by the said original Act, to 
bring suits for the recovery of debts, or other property 
of the deceased, in the same manner as an executor or 
administrator might or could do, and that the property 
recovered or received by the collector shall be de¬ 
livered to the person obtaining the letters testamentary 
or of administration, and in case of neglect or refusal, 
such collector may be proceeded against in the same 
manner as prescribed by said Act; Provided, that in 
case such letters shall be revoked pending any such 
action, either by the express revocation of the court 
who issued the same, or by the granting of letters 
testamentary or of administration on the same estate, 
there shall be the same proceedings, and the executor 
or administrator, as the case may be, shall have the 
same authority and control over any such action, as 
in cases where the letters testamentary or of adminis¬ 
tration of any plaintiff are or shall be revoked. 
Dorsey’s Laws of Maryland, Vol. 1, p. 473. 
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This was an enlargement of the powers of the collector 
as given by the prior Act of 1798, to permit him to bring 
suits for recovery of debts, and other property. But even 
with this additional power he was not possessed of the 
powers of an administrator pendente lite y as recognized by 
the English law. 

In 1810, twelve years after the enactment of the general 
law of 1798, above referred to, the necessity of having ad¬ 
ministration upon estates involved in a contest of the va¬ 
lidity of a will was recognized, and an administrator pen¬ 
dente life was provided by law. The Act of 1810, Ch. 34, 
Sec. 6, provided: 

“Sec. 6. That in all cases where the validity of a 
will is or shall be contested, letters of administration 
pending such contest may, at the discretion of the 
Orphans’ Court, be granted to the person named ex¬ 
ecutor, or to the person to whom the largest portion of 
the personal estate may be bequeathed in such contested 
will, or to the person who would be entitled to letters 
of administration by law as in cases of intestacy; 
Provided always, that upon a decision had on such 
contested will, the same proceedings shall be had, and 
the same rules apply, as to the completion of the ad¬ 
ministration, according to the circumstances of the 
case, as are prescribed by the fifth chapter of the Act 
to which this is a supplement.” Dorsey’s Laws of 
Md., Vol. 1, p. 599. 

This practically restored the law in Maryland to what 
it was at common law, the only difference being that the 
authority of collectors had been somewhat enlarged, and 
the instances in which they might be appointed increased. 

In compiling the Maryland Code this Act of 1810 has 
been incorporated in Article 93, Section 68. The provi¬ 
sions of law relating to collectors have also been retained 
substantially as originally enacted, in Secs. 61-64. 
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Before the Act of 1798 was amended by Maryland, how¬ 
ever, by Act of Congress of February 27, 1801 the laws 
of Maryland as they existed on that date were dec are o 
continue in effect in the District of Columbia, and hence 
that Act in its original form became the law for this juris¬ 
diction, and continued in force unamended for more than 

one hundred years. . , , 

Thus it happened that although the necessity for an ad¬ 
ministrator pendente lite, and his right to sue for assets of 
the deceased and be sued for the debts, was recognized in 
England in 1731 (Walker vs. Woollaston, 2 P. Wins., 
576) and Maryland corrected the defect of its Act o 
1798,’ in this respect, in 1810, there was in the District of 
Columbia, so far as statute law was concerned, no pro¬ 
vision for an administrator pendente hte. The collect 
under the Act of 1798, had no authority to sue for a debt, 
even if the entire estate consisted of such assets. 

This condition was changed by the law of June, 18V8, 
which contained among other sections the following: 

“Sec. 9. That the said justice may authorize and 
direct collectors heretofore or hereafter appointed to 
discharge, pendente lite, all or any of the duties of an 
administrator.” 30 Stat. at L., 434. 

The purpose and effect of this statute was to provide an 
administration pendente lite for estates involved in the 
contest of the validity of a will. It restored conditions in 
the District of Columbia to what they were at common law, 
and as provided for in Maryland by the Act of 1810. 

When the Code of laws for the District of Columbia was 
adopted. Section 9, of the Act of 1898, was incorporated in 
Section 306 of the Code, the words “including the payment 
of debts” being added, as an additional indication of the 











intent of the lawmakers that the temporary administration 
provided for by that section shall be a real administration. 

Argument. 

By Section 306 there is provided a collector for the or¬ 
dinary case of delay in the qualification of the executor or 
administrator, and, in addition, in extraordinary cases, at 
the discretion of the court, the powers of the collector may 
be enlarged to such an extent that he becomes in fact an 
administrator pendente lite. He remains a collector only 
in name, and being directed to perform, pendente lite, the 
duties of an administrator, he becomes an administrator in 
fact, and his powers and authority, as well as his duties 
and liabilities, are to be ascertained by the decisions relating 
to administrators. The necessity for a temporary adminis¬ 
tration, the evident desire of the legislature to meet that 
necessity with an adequate provision, the broad language 
used, all seem to render it beyond question that it was the 
intention of this section to give ample authority to assure a 
complete administration pending the litigation. 

We advance as the principal arguments why the collector 
should be held to respond to a suit by a creditor of the de¬ 
ceased, the following: 1. The plain intent of the statute 
requires that he be subject to suit. 2. The only way in 
which the debts of the deceased can be ascertained is 
through suit. 3. The greatest inconvenience would result 
from denying the right to sue. 4. Other provisions of the 
Code are in harmony with this construction. 

1. The plain intent of the statute requires that the col- 
lector he subject to suit. 

There is a natural necessity for an administration, pen¬ 
dente lite, in cases where the validity of a will is contested 
and the litigation arising therefrom is protracted. This 
has been long recognized, and the right of creditors to sue 
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such an administrator pendente lite for debts due by the 
decedent has been thoroughly established 

The defects of the law of this jurisdiction in failing to 
provide by specific statute for an administration pendeM 

Me were attempted to be remedied by the la ^ of J“ ne ' l 8 ^ 
which in effect created an administrator pendente Me, while 
preserving the name of collector, and this Act was earned 
forward into the Code. The Act in terms author.zes the 
performance pendente lite of all the duties of an adnums- 
trator and by necessary implication confers powers com¬ 
mensurate with such duties, and among others the power o 
defending suits brought by those who c'^ to be cred. 

The duty to defend suits being one of the duties 
administrator, by conferring that duty upon the cdlee or 
there is also a corresponding power of suing the collector 

conferred upon the creditors. 

If it was the intention of the Congress to make the co 
lector an administrator, pendente Me (and this 'sjhatthe 
section provides), the question of h.s authon y a P? 
are well settled by general law, as a review of the de 

will show. . 1 r 

One of the chief arguments of counsel in the ca 

Walker vs. Woollaston, 2 P. Wms., 576, was that as the ad¬ 
ministrator pendente lite was subject to sms: y 
he should likewise have the right to sue debtors of th 

tate. It was said on page 583. 

“Besides, as this administrator is flowed to be sued 
why should he not also be allowed to sue Why shou d 
It not be mutual, especially since the allowing him to 
sue is the only way to enable him to answer the suits 

brought against him.” 

In Baldwin vs. Mitchell, 86 Md„ 380, the question was 
raised whether an administrator pendente Me cou 
sued by a creditor of the deceased. The court said. 
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“In this State letters of administration pendente life 
are granted at the discretion of the Orphans Courts, 
where the validity of a will is, or shall be contested. 
Code, Art. 93, Sec. 68. They confer authority only 
during the contest, and are to be regarded as revoked 
by the granting of letters testamentary or of adminis¬ 
tration. Sec. 69. There are no provisions in our stat¬ 
utes defining the powers of such an administrator, or 
establishing particular and exceptional rules for the 
discharge of his duties, as in the case of an administra¬ 
tor ad colligendum. Secs. 61-64. The intention of 
our law, therefore, seems to be clear that he must be 
subject to the same general rules as control general 
administrators. * * * He may sue for the recov¬ 

ery of the assets and be sued for debts due from the 
decedent, and if such suits are still pending when his 
letters are revoked, the new administrator may prose¬ 
cute or defend them. Sec. 69. With powers and 
duties such as these no sufficient reason can be assigned 
why he shall not be required to discharge the decedent s 
debts, as other administrators are required. We are 
of the opinion, therefore, that our statutes do not con¬ 
template such an administrator as having been ap¬ 
pointed for the specific purpose only of taking care of 
the assets. The contest over the will creates the neces¬ 
sity for a temporary administrator, but it by no means 
follows from this that it was intended that the assets 
of the estate shall be locked up for the indefinite period 
during which the litigation should continue. 

It could serve no good purpose, but would be grossly 
unjust to compel creditors to await the determination 
of a suit in which they are in no respect interested. 

In Kentucky, a curator appointed pending a contest of 
th i will may be proceeded against as in case of an executor. 

Moran vs. Hammer, 109 Ky., 333. 

In New Jersey, where the statute provided that adminis¬ 
trators of whatever kind they might be should have actions 
and answer to others, it was held that creditors might sue 
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a temporary administrator. Benson vs. Wolf, 43 N. J. 

L 78 

In New York and Pennsylvania suit may be maintained 
against an administrator pendente lite. Matter ofFlandrow, 

92 N. Y., 256; Commonwealth vs. Mateer, 16 b. & 

(Pa.), 416. , . . . . _ 

Many other States provide by statute that administrators 

pendente life may be sued. 

In Westwood vs. Booker (1897), 1 Ch. Div., 866, 
rio-ht of a creditor to maintain suit against an administrator 
pendente life, under the English statute, was raised, and 
the creditor was held to have that right. It was said. 

f 

“The court has appointed an administrator pendente 
lite of the personal estate and he has all the rights and 
powers of a general administrator, except that of dis¬ 
tributing the residue of the personal estate I atn of 
opinion that he can be sued. The Anal words ° f ^ 
tion 70 seem to me to make no difference. Such a 
administrator stands in a somewhat peculiar position 
and he can apply to the court for directions and can 
act under its direction. But to say that he is not there¬ 
fore in the position of a general admmistratorseems 
to me going beyond what the Act says. I thln * ^ 
administrator pendente hie can be sued. t j 

monstrous if he could not, because, while the parties 
are fighting as to who shall have the control of the 
estate, the statute of limitations would be running an 
the creditors might be left out in the cold. 

2. The only zvay in which the debts of the deceased can 

be definitely ascertained is by suit. 

The law authorizes the collector in specific terms o is 
charge by payment the debts of the decedent. The question 
naturally arises, how are the debts of the decedent tobe 
ascertained if a dispute arises in relation to them. Does 
the law refer only to undisputed debts, or those to whic 
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there is no bona fide defense, and if it does, how will it be 
ascertained whether there is a bona fide dispute or a mere 
colorable objection raised to avoid the purpose of the law ? 
Any provision in regard to the payment of debts is mean¬ 
ingless and idle if there is no way in which the existence of 
debts can be ascertained with certainty. The power to 
pay debts necessarily includes the power to ascertain what 
the debts are. The proper way to establish the existence 
and enforce payment of a debt is by suit. This Act in re¬ 
ferring to the payment of debts must have intended all debts, 
whether admitted to be such by the collector, or disputed 
by him, and hence it must have been in contemplation that 
those whose claims were denied or contested should be at 
liberty to put them in suit against the collector and estab¬ 
lish them in a court of justice. The existence or the non¬ 
existence of a valid debt will in many instances depend upon 
the existence of facts which can only be ascertained from 
the testimony of many witnesses, or in other cases may de¬ 
pend upon the construction of an ambiguous law, in either 
of which cases, the estate should be protected from a pay¬ 
ment by the collector without the benefit of a judgment of 
a court, and, on the other hand, the creditor should be 
protected from the arbitrary rejection of his claim by the 
collector, without giving him recourse to the law courts to 
establish his rights. It is therefore submitted that the pro¬ 
vision in relation to the payment of debts is largely inopera¬ 
tive, unless the statute opens the door to suits by creditors 
against the collector. 

3. The greatest inconvenience zvill result from denying 
the right to sue. 

Public policy demands that the rights of creditors should 
not be postponed to await the outcome of litigation over the 
various wills of the deceased. They have no interest in the 
outcome of this litigation, and whether one or both of the 







Wills are broken, they have their right to be paidl whaHs 

due to them. Even now they are at the risk of be g 

to establish their claims through the death of 

of oaoers lapse of memory and other similar misfortunes, 

IE paW «• 

approaching the time when the statute of limitations w 

bar them of their day in court. 

Section 1266 of the Code provides that: 

limitation.’ 

This interval of two years has expired and the statute 

of limitations is, therefore, now running against appeha 

right to have it ascertained whether or not its ctam 

valid debt of the estate, unless the collector is suable. Co 

sidering the aspect of the litigation now pending reg 
sided g T f 1910 d the prospect of 

ing the validity of the win oi i* , . f 

litigation as to the validity of the will o • 
iqfo is found to be invalid (for the same motive to con¬ 
test each exists) there would appear to be not only a possi- 
bi tv but a s ong probability that the appellants’ oppor- 
“,1£ barred long before le.r.r, te—tary 
or „f administration can be granted. In view oithe at 
shin that will result to the appellant and others if no n & ht 
allowed, a ..rong argument i, adduced for a 

construction of the statute which will permit such a r,g 
“Ser provisions of the Cod, are i» homo*} «*» lUr 
“St- the court is calied to the fact that Se«ion 
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1266, divides the time which follows the death of a decedent 
into two distinct periods. During the first of these, lasting 
for two years, the running of the statute of limitations is 
suspended. During the remainder, the statute runs in the 
usual way, as though never interrupted. It is suggested on 
behalf of the appellant, that this section should be construed 
in connection with Section 306, which is likewise divided 
into two sections, the first providing for the preservation of 
the estate by the collector, and the second for its adminis¬ 
tration, pendente life, when so directed by the court. The 
division of the two sections seems to be correlated, so that 
it would appear to have been the intent of Congress to sus¬ 
pend the statute of limitations during the time that the col¬ 
lector was acting without the power to pay debts; but in 
cases where the litigation over the will had extended or was 
likely to extend for more than two years, that the collector 
should be given the powers of an administrator, and then, 
the creditors having the right to establish their demands 
by suit, there would be no need for a further suspension of 
the period of limitation. Such an interpretation harmonizes 
the two sections of the Code, and is the only reasonable 
answer to the question why the suspension of the running of 
the statute was limited to the arbitrary period of two years, 
instead of to the time when an executor or administrator 
should be appointed. 

In deciding this case, the justice in the lower court ex¬ 
pressed an inclination to agree with the construction of the 
law permitting suit against the collector, but felt controlled 
by the prohibition of Section 308, to the effect that “Such 
collector shall not be liable to an action by any creditor.” 
As we read this section the provision quoted applies to the 
collector referred to in the section of which it is a part, and 
not to collectors authorized by Section 306, to perform the 
duties of administrators. It therefore is confined to collec- 
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tors who have been superseded by the appointment of an ex 

ecutor or an administrator and who have refu| ed to dehve 
the assets of the estate. They are made liable to civil 
action by the executor to recover the value of the asset. 
There is no longer any reason why they should be subject 
to suits by creditors. Their powers have ceased,-it re 
mains fo/them but to deliver the assets to the proper pe - 
son The representative of the estate has been given ample 
power to secure it both by summary process and by c 
suit. Likewise, there is a regularly appointed execute 
administrator who can respond to suits by creditor . W 
submit that the reasonable interpretation ,s to limit t 

• • • itc implication to the collector designated in 

sSion m rt « •» P-en. .h« **** 

Ing .ued by creditors upon <h« ^ b».ng 
retained assets of the estate he should continue liable for 

debts after his term of office has expired. 

This contention is confirmed by the grammatica coi - 

struction of the words, and by authority 

The relative “such” should be referred to the nearest 

antecedent That is the collector referred to in the prece 
„t ^ of the same section. It is a forced and —a 
construction of the language used to go outside of the sec 
tion and attach it to the collector designated in Section 306, 
when exercising the powers of an administrator 

It has been decided that where an administrator durante 
milW re actate, whose power and authority were substan¬ 
tially similar to those of an administrator pendente hte 
continued in possession of the goods of the estate after 
executor attained the age of seventeen years, he could be 
sued by a creditor. Lawson vs. Crofts, 1 S.d„ 57. But it 
he delivered the goods to the executor at full age hewas 
not liable to other men’s actions. Booking vs. Jen g, 
1 Mod., 74. 
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By prohibiting suits against collectors who were in de¬ 
fault in turning over the assets of the estate, there is a 
strong implication that collectors not in default are subject 
to suits. In other words, “such collectors” in Section 
308 (that is, collectors who have failed to turn over assets 
to the executors or administrators who have succeeded 
them), shall not be sued, but there is no prohibition of suits 
against collectors acting as administrators, and the failure 
to prohibit such suits is an argument that they are per¬ 
mitted. 

As to the proper construction to be placed on the words 
“such collectors,” the court’s attention is called to an Attor¬ 
ney General’s Opinion, in the case of Capt. Adam Badeau, 
15 Opp. Atty. Gen., 409, which appears to sustain our con¬ 
tention, and to be the statement of a sound rule of con¬ 
struction. 

“Thus whether Captain Badeau has or has not 
ceased to be a retired officer appears to depend entirely 
upon the meaning and scope of the expression ‘every 
such officer’ in the clause just adverted to. To what 
officers described in the preceding part of the section 
is the relative ‘such’ to be applied? Regarded from a 
grammatical point of view, this word might perhaps 
be taken to refer only to the next antecedent, which 
would confine its application to those retired officers 
who had lost an arm or leg, or has an arm or leg per¬ 
manently disabled by reason of resection, etc. But the 
legal construction must be controlled by the context, 
and guided by the sense of the context, and, 
guided by the sense of the context, I think the 
word ‘such’ may well be taken to refer to all officers 
mentioned in the preceding part of the proviso of the 
section, but that this is the utmost limit to which it 
can with propriety be extended. * * * To extend 

the application of those words to other retired officers 
—to those who are included in the general provisions 
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of the Act, but who are not included in the proviso— 
is not warranted by any rule of interpretation; on the 
contrary, it would be at variance with their plain and 
natural import.” 

In Summerville vs. Knowles, 33 N. J. L., 202, 205, the 
court laid down a rule for the construction of the word 
“such” appearing in a statute. It was said: 

“The use of the word ‘such’ as descriptive of the 
building in the third section of the original Act, when 
speaking of materialmen, and also in the amendatory 
Act of 1863, plainly indicates that it was not the intent 
of the Act to afford a materialman relief by demand 
and refusal of the contractor, and notice to the owner, 
in all cases where materials were furnished in the 
erection of a building. The word is descriptive, and is 
a relative word, and as such must be referred to the 
last antecedent, unless the meaning of the sentence 
would thereby be impaired. 

A similar construction was adopted in Valentine vs. 
Borden, 100 Mass., 280. 

That a limiting clause is to be confined to the last ante¬ 
cedent is well established. 

Savings Bank vs. United States, 19 Wall., 227. 

United States vs. Henderson, 11 Wall., 652. 

Spring vs. Olney, 78 Ill., 105. 

County of Lehigh vs. Meyer, 102 Pa. St., 4/9. 

Callaway vs. Harding, 23 Gratt., 542. 

In United States vs. Henderson, 11 Wall., 652, it is said: 

“But the proviso of the 25th section of the Act of 
1867, which limits to twenty days the time for com¬ 
mencing proceedings to enforce forfeitures, has no ap- 
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plication to any other forfeitures than such as are pro¬ 
vided for in that section.” 

We, therefore, submit that from the plain intent and 
meaning of the language used in the statute, the object of 
Congress in passing it, the considerations of hardship and 
inconvenience, which should be prevented in every case if 
possible, and upon every sound principle of statutory con¬ 
struction, the Code of Laws for the District of Columbia, 
in providing for administration, pendente lite, of the estates 
of deceased persons where a contest has been raised over the 
validity of the will of the deceased, contemplated a full ad¬ 
ministration in all respects, except the distribution of the 
residue of the estate, and that it is a necessary conclusion 
that a collector directed to discharge, pendente lite, the 
duties of an administrator is subject to suit by creditors of 
the estate. 

Respectfully submitted, 

Edward S. McCalmont, 
Joseph D. Sullivan, 

Attorneys for Appellant. 











































COURT OF .\PV 
DISTRICT OF CGi 
F I LE O 


October Term 


Berry & Whitmore Company, 

Appellant, 

• . t ■¥■ *. - . • • \ * f 

' vs. 

William J. Dante, Collector of 
the estate of Stilson Hutchins, 
Deceased, Appellee. 


Statement of Facts and Brief 


Appellee’s 


EDWIN C. 

CLARENCE A. BRANDENBURG. 
F: WALTER BRANDENBURG, 

Attorneys for Appellee 



INDEX. 




Statement 
Brief —. 


3 

4 


CITATIONS. 


Baldwin vs. Mitchell, 86 Md. 380. 

Benson vs. Wold, 43 N. J. L. 78-- 

Commonwealth vs. Mateer, 16 S. & R. 416- 

In re Flandrow, 92 N. Y. 256- 

Moran vs. Hammer, 109 Ky. 333—-- 

Walker vs. Woolaston, 2 P. Wms. 576- 


...17, 18 
...17, 19 
....17, 19 

...17, 19 

.17, 19 

16 


Westwood vs. 


Booker, 1 Ch. Div. 866 


JL.17, 19 

















IN THE 

CoBrt of Appeals, District of Colombia 

October Term, 1914. 


Berry & Whitmore Company, 
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William J. Dante, Collector of 
the estate of Stilson Hutchins, 

Deceased, Appellee. 


APPELLEE’S STATEMENT OF FACTS AND BRIEF. 


The appellant, the Berry & Whitmore Company, a cor- 
poration, instituted this suit against the appellee, William 
J. Dante, as collector of the estate of Stilson Hutchins, 
deceased, to recover the amount of a debt alleged to be due 
from said Hutchins for goods sold and delivered to him 
in his life time. The allegation of the complaint is that 
the appellee was authorized by the Supreme Court of the 
District of Columbia “to discharge all the duties of an 
administrator.” To this declaration, the appellee demurred 
on the ground that he was not subject to suit by a creditor 
of the decedent. This demurrer was sustained, and the 
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plaintiff having elected to stand on its demurrer, judgment 
was rendered dismissing the suit. From this judgment 
the present appeal has been prosecuted. 

None of the facts, other than as above stated, set forth in 
the appellant’s statement of the case, appear in the record. 
The record does not show the order of the court directing 
the appellee to discharge, pendente life, the duties of an 
administrator, also authorized him to pay debts. It does 
not show the date of the death of Stilson Hutchins; nor 
the facts concerning the controversy over the will of the 
deceased, nor the date the will was offered for probate, nor 
the fact that a caveat was filed to such will, nor the date of 
its filing, nor the date of the appointment of the collector 
nor that the issues on the caveat are still pending. 

The question presented by this appeal is whether the 
declaration itself sets forth facts sufficient to show that the 
appellee may be sued by a creditor of the decedent, and 
this involves the question whether a collector, authorized 
to discharge the duties of an administrator, pending suit, 
can be sued by a creditor of the decedent. 

BRIEF. 

At common law, besides general administration, which 
extended to the whole personal estate of the deceased and 
terminated only with the life of the grantee or the final 
distribution of the estate, it was competent for the court 
to grant administrations which were confined to a particular 
extent of time or to a specific subject matter. These spe¬ 
cial administrators were usually, 1, administrator durante 
minore aetate, possessing general powers but limited in 
duration to the minority of the executor or the person en¬ 
titled to general administration; 2, administrator pendente 
lite, appointed pending suit which prevented the appoint¬ 
ment of an executor or general administrator, and whose 
powers were, prior to statutes extending the same, limited 
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merely to the collection of the effects (1 Williams on Exrs. 
p. 590); 3, administrators durante absentia, appointed dur¬ 
ing the absence of the person entitled to administration, gen¬ 
erally possessing full powers, limited in time, however, to 
the return of the person entitled to administration. 

In Schouler on Executors, Sec. 134, the author, after 
referring to administration durante minore aetate, and ad¬ 
ministration durante absentia, says. 


“English probate practice recognizes other tempo¬ 
rary administrations; usually limited, however, in pur¬ 
pose as well as time. Administration pendente Me is 
of this description * * Administrators pendente 

lite are virtually appointees of the probate court, cor¬ 
responding nearly to receivers in chancery, so far as 
the occasion for an appointment may be regarded, 

* * Administration pendente Me is recognized in 
parts of the United States under various qualifications, 
though statutes of more extensive scope are found to 
include this case under what is rather to be terme 
special administration.” 

In Section 135, after referring to the practice of the 
English courts to grant administration for various specific 
purposes, the author proceeds. 

“The result of all this should be to discourage any 
specific enumeration of limited or special administra¬ 
tions of various kinds, as at English law, whose real 
force and effect, as in the kinds pendente Me and 
durante absentia, it is not easy to define The vital 
elements in all such grants are two: limitation of time 
and limitation of purpose; and these limitations fre¬ 
quently but not always, subsist together. ln e 
United States, legislation directs, as it may, the whole 
matter, and American policy appears to be to regard 
general or full administration, on the one hand, 
whether original or de bonis non, and whether as to 

• estates testate or intestate, as the usual and nomial 
grant of authority; and discouraging on the other 
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hand limited grants under strange names upon mere 
judicial discretion, but rather, facilitating removals 
and the creation of vacancies in an emergency, to pro¬ 
vide by way of substitute for the miscellaneous kinds 
of limited administration, what may be termed a spe¬ 
cial administration. This special administration is 
temporary by inference, because wholly superseded by 
the grant of general administration or letters testa¬ 
mentary; and it is limited in scope to the necessities of 
the situation. Legislation defines this scope; and spe¬ 
cial administration thus becomes a clearly understood 
grant, well adapted to the various exigencies likely 
to arise for invoking it. Its chief purpose is ad col¬ 
ligendum, or rather the collection and preservation of 
the decedent’s effects; and the statute which creates 
the office sufficiently explains its purpose and in¬ 
cidents.” 

T The common law variety of special administrators were 

/ superseded in Maryland by the act of 1798, Ch. Ill, Sec. 
14 to 20, which provided in case of delay, absence of an 
executor, contest over a will, neglect of an executor or of 
- the person entitled thereto to apply for letters of adminis- 
| tration, a collector might be appointed. 

As stated in Dennis’ Probate Law of the District of Co¬ 
lumbia, page 43, note 14: 

“These (letters of collection) doubtless supersede 
the various forms of special letters of administration 
knowm as pendente lite, * * durante absentia, * * 
; etc.” 

Section 19 of the same statute expressly forbid a collec¬ 
tor to even sue to recover debts. The act did not authorize 
' him to be sued. 

This remained the law of the District until the enact- 
j ment of the law of 1898 (30 Stat. at L., 434) which au- 
| thorized the court to direct the collector to discharge, pend- 

I 




ing suit, the duties of an administrator. This statute made 
no mention of the right to pay debts and no mention of the 

right of a collector to sue or be sued. . \ 

The Maryland statute above referred to, as modified y 
the act of Congress of 1898, was in substance re-enacted by 
the Code, the only change being the addition of the pro¬ 
vision authorizing the court to direct the collector to pay 
debts and the provision forbidding a creditor to sue. 

A general administrator, possessing full powers wit 
reference to the estate, including the payment of deb s, 
under the circumstances fixed by law, is made by statute,, 
subject to suit at the instance of a creditor of the deceased. 

The appellee is not a general administrator eisa p 

cial administrator, with powers and duties limited by 
statute under which he was appointed, and, therefore . thj 
extent of such powers and liabilities is to be determined ^ 
a construction of such statute. As stated by Mr. Schouljlr 
(supra) “this special administration is temporary y T 

ference (now by statute) i J, 

scope to the necessities of the situation; legislation defines 
this scope.” Accordingly, whether the appellant may main¬ 
tain the present suit depends entirely upon the proper con¬ 
struction of the Code provisions on the subject. 

Section 304 of the Code provides: 

“Letters ad colligendum may be granted to one or 
more Arsons in case of a contest in relation to a wdl 
or the^absence of the executor from the District, or his 
delay in qualifying, or for other sufficient cause, and 
the form of such letters shall be as follows. 

The form of letters prescribed authorizes the adminis¬ 
trator to “secure and collect” the property which might 
otherwise be “lost, destroyed or diminished.” 

Section 305 prescribes the form of bond, the condition 
being, to make inventory and return to the court, and to 
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“deliver to the person or persons who shall be authorized 
by the court to receive them.” 

Section 306 provides: 

“Duties of Collector—The Collector shall collect 
the goods, chattels and personal estate of the deceased, 
including the debts due him, and cause the same to 
be appraised and return an inventory thereof, as an 
administrator is required to do, and may, under the 
authority of the court, sell perishable articles and 
bring suits for debts or other property, as an adminis¬ 
trator may do, and shall account for the money re¬ 
covered. Said collector may be allowed a commission 
on the property and debts actually collected, and after¬ 
wards delivered to the executor or administrator, not 
exceeding three per centum, and said collector may 
be authorized and directed by the co uriJ^jscTi afge, 
~pendente hie all or any of the duties of an adminis¬ 
trato r including the payment oj debts.^ 

Section 307 provides: 

“When Powers to Cease.—On the granting of let¬ 
ters testamentary or of administration the power of 
any such collector shall cease, and it shall be his duty 
to deliver, on demand, all the property and money of 
the decedent in his hands, except as before excepted, 
to the person obtaining such letters, and the executor 
or administrator may be permitted to prosecute any 
suit commenced by said collector as if the same had 
been begun by said executor or administrator.” 

i 

Section 308 provides: 

“If the said collector shall neglect or refuse to de¬ 
liver over the property and estate to the executor or 
administrator, the court may, by citation and attach¬ 
ment, compel him to do so, and the executor or ad¬ 
ministrator may also proceed, by civil action, to re- 
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cover the value of the assets from him an ^ ^ 
by action on his bond. Affc CQlketor wm 
luu |g lytinn hv anv creditor of the deceg$e£. 

The appellee, as collector merely, unquestionably is not 
liable to suit. The question then is, whether, because under 
Section 306 of the Code, the court has directed him, pen¬ 
dente life, to discharge the duties of an administrator, e 
has thereby become liable to suit at the instance of a credi- 

tor of the deceased; and we submit not. 

Prior to the act of Congress of 1898, the collector, whose 
appointment was authorized by the Maryland act oi } 79 ’ 
could neither sue nor be sued. As we understand it, the 
claim is that the right of a creditor to sue such collector 
was first given by the act of Congress of 1898, which vested 
in the court authority to direct the collector to discharge, 
pending suit, the duties of an administrator, the argument 
being that such an administrator, by general law, could 
sued by a creditor, and that Congress intended by the law 
extending the collector’s power, to vest in him the power 
exercised under such general law. But we submit that it 
is beyond doubt, that the right to sue, if it exists at all, is 
derived from and arises out of the right to pay debts It 
certainly cannot be that a collector could be sued for failure 
to pay a debt when, under the law, he possessed no power 
to make such payment. Now, the power to pay debts was 
not given by the act of 1898 enlarging the powers of a col¬ 
lector, but was given for the first time by Section 306 of 
the Code, but the same chapter of the Code expressly e- 
clared that, notwithstanding the additional power thereby 
conferred upon a collector, he should not be subject to suit 
by a creditor. Hence, it follows that, prior to the Code, a 
collector, exercising the duties of an administrator, pend¬ 
ing suit, could not be sued by a creditor of the deceased, 
because he had no power to pay debts, and when he was 
given the power to pay debts, from which, if at all, it 
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might be implied that he thereby became subject to suit, 
Congress at the same time, and as part of the same law, 

expressly forbid him to be sued. 

In considering the Code provisions, it is to be noted that 
the Code does not authorize the court to vest, and the Pro¬ 
bate Court did not vest, in the appellee all the “powers” of 
an administrator, “including the payment of debts. The 
law merely authorized the court, and the court, pursuant 
thereto, merely directed the appellee, as collector, to dis¬ 
charge, pendente life, the “duties” of an administrator. 
There may be ground for the argument, based upon con¬ 
venience, in the absence of prohibition, that the grant to a 
collector of all the “powers” of a general administrator, in¬ 
cluding the payment of debts, subjects him to all the lia¬ 
bilities of such administrator, including liability to suit; 
nevertheless, we submit there is a wide difference between 
such a grant and the grant authorized by statute, namely, 
the right to discharge, pending suit, the “duties” of an ad¬ 
ministrator. 

The rights of creditors cannot be prejudiced by such ap¬ 
pointment; on the contrary, one of the purposes of such 
appointment is the protection of the rights of creditors. 
Their right to sue cannot become barred by limitation, as 
the limitation of time within which suit may be brought 
begins to run only after presentation and rejection of a 
claim by a. general administrator or an executor. In this 
case, the appellee was merely directed to discharge, pend¬ 
ing suit, the “duties” of an administrator. To discharge 
“duties” is, as its nature indicates, an obligation to “per¬ 
form” acts. Had the legislature intended that such an 
officer should be subject to suit, it would, as is commonly 
done, not merely have declared that he shall perform the 
duties, but also that he shall be subject to the liabilities of 
an administrator. But that was not done. 
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In the next place, being a spec.al administrator wheth 
a collector merely or collector directed to perform theMint 
of an administrator pendente hte, his powers, as 
his liabilities, are limited in nature, and are those, and only 
those conferred by the statute authorizing the appointment, 
‘and hTs clear there is no provision of lawsub - 
to liability to suit at the instance of a creditor of the de 

only is there no special provision of law authorizing 
the appellee to be sued, but the sections of the Code abo\ e 
quoted have definitely withheld such liability, and by c ear 

rniphcahon y^ above quoted, authorizes the collec¬ 

tor to “bring” suit. It does not provide that suit may be 
brought “against” him. The ordinary legislative expres¬ 
sion where such right is intended to be conferre<i ^ 

“sue and be sued.” No such expression is found in the 

C °?hat this limitation upon his liability extends not merely 
to the collector as collector but also to him as collector 
when discharging the duties of an administrator pendente 
lite is clear from the consideration of the provisions 
Section 307 above quoted. That section follows the sec¬ 
tion relating to the duties of a collector in -hich prov.sion 
is made for the discharge by such collector of the dutie 
of an administrator pendente lite. And it provides that on 
the grant of letters of administration or testamentary the 
power” of such collector shall cease. This means clearly 
not merely that his power as collector shall cease upon such 
appointment being made, but that all his powers, inc u mg 
the right to discharge, pendente hte, the du les o a - 
ministrator which may have been vested in him We think 
this is undoubted. It would be unreasonable to hold that 
Congress intended that upon the appointment of a general 
administrator the power of the collector mere y as sue 
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should cease but that his power as administrator pendente 
lite should continue. This being so, we next find in Section 
307 a provision that upon the appointment of a general 
administrator or of the executor, and the termination of 
the power of the collector, such administrator or executor 
“may be permitted to prosecute any suit commenced by said 
collector.” If Congress had intended that the collector, 
whether as collector merely or as collector discharging the 
duties of an administrator pendente lite , could be sued, it 
is clear that this provision would not have been so limited, 
but would, as in the case of the Maryland statute, have pro¬ 
vided that such executor or administrator when appointed 
may be permitted “to prosecute and defend any suit com¬ 
menced by or brought against said collector.” The absence 
of such a provision is convincing, particularly when it is 
considered that the collector, whether as collector or as col¬ 
lector discharging pending suit, the duties of an adminis¬ 
trator, is an official with limited power and liabilities. 

Other provisions of the Code, concerning the administra¬ 
tion of estates in the District, support appellee’s contention 
that he is not liable to suit at the instance of the appellant. 

Section 328 of the Code provides when a verdict of a 
jury “in any case” against an administrator or executor 
fixes the amount of damages, the court shall assess the 
damages which he ought to pay. This is followed by a 
complete scheme of accounting to ascertain the amount of 
assets and liabilities of the estate, with a provision author¬ 
izing the levy of execution upon the assets of the deceased 
in the hands of the administrator to pay the amount of 
such judgment. Under this section if one creditor may 
sue, all may sue, and on such suits against the collector, the 
entire assets in his hands may be applied involuntarily to 
the payment of the debts of the deceased, before general 
administration, and without an order of court directing dis¬ 
tribution. It is not reasonable to suppose that Congress 
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intended that, pending litigation over a will <or delay 
the appointment of a general administrator, this should oc¬ 
cur. Moreover, Section 308 provides that if the adminis¬ 
trator fails to discharge any judgment rendered agains 
him, the creditor may put his “administration bond in suit 
This clearly has reference to the ordinary bond of a general 
administrator which is conditioned to administer the estate 
according to law, which, as is clear, includes the duty of 
paying debts, so far as the assets shall extend, after due 
administration. From what has been stated, we think it is 
clear that Section 328 has no application to a suit against 
a collector or other temporary administrator, and if no, 
there is no provision of law for the ascertainment of the 
amount for which a judgment shall be rendered against him 
if a creditors’ claim is sustained by the verdict of a jury 
This we submit, is an additional reason for ho ing ia 
the collector cannot be sued by a creditor of the decease . 

But not merely is liability to suit withheld and by clear 
implication denied, but Section 308, carrying into logical 
effect the whole scheme of the other Code provisions on the 
subject, expressly forbids an action to be maintained 

against the collector by any creditor. . 

Section 308 of the Code provides that, in case of neglect 
or refusal of the collector to deliver the property in his 
hands to the executor or administrator when appointed, 
such executor or administrator may proceed by attachment, 
or by civil action, to recover the value of the assets from 
him and his sureties by action on his bond. This is followe 
by the provision: 

“Such collector shall not be liable to an action by 
any creditor of the deceased. 

The effort of the appellant is to convert this express pro¬ 
hibition into an express authorization to maintain the pres¬ 
ent suit 
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/ The argument (p. 17) is that the object of the prohibi- 
j tion against suit contained in the last sentence of Section 
I 308, “is to prevent a retiring collector from being sued by 
creditors upon the theory that having retained assets of the 
estate he should continue liable for debts after his term of 
office has expired.” This construction is strained, unrea- 
^ sonable and unwarranted. The concluding sentence, con¬ 
taining the prohibition, is not a limitation upon the right 
of a creditor with reference to the matter mentioned in the 
preceding sentence unless it be held that except for such 
limitation the creditor would have possessed such right. 
A limitation is placed upon a law merely because, without 
such a limitation, the right so limited would exist. The 
question then is, whether, except for this prohibition, a 
creditor could have sued the collector after his term of 
office had expired? Clearly he could not. It is not con¬ 
ceivable, no case can be cited as authority, nor can any au¬ 
thority of any character be produced, we submit, to sup¬ 
port the view that except for this prohibition a creditor 
could sue a temporary administrator, whether discharging 
the duties of an administrator pendente lite or not, after the 
appointment of a general administrator, and whether such 
collector did or did not retain in his hands any part of the 
assets of the deceased. The law positively declare that, on 
tne appointment of a general administrator or executor, the 
right, powers and duties of a collector shall cease. Upon 
such appointment being made, a creditor could sue the gen¬ 
eral administrator to establish his claim. He certainly 
could not thereafter sue the temporary administrator for 
that purpose. It would indeed be an anomaly if a creditor 
could elect which he would sue, the general administrator, 
or the collector whose authority has ended. The claim 
seems to be that the right to sue continued to exist, except 
for this prohibition, on the theory that assets were retained 
by the collector. But the right of a creditor to sue cannot 
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possibly depend upon the retention by the collector of as¬ 
sets. If it did, would it depend on the amount of assets 
retained? Could suits be brought to establish claims in ex¬ 
cess of the amount of assets retained by him. If so, wo 
not then the suit be to recover ^ and not to recover 
judgment to determine the amount of the claim But t 
law vests the right to recover such assets exclusiv y 
the general administrator or executor when appointed. 
Still, moreover, if a creditor could sue such col ector af e 
his term of office expired, upon, what would he levy, m the 
case of judgment, and how would he ascertain the — 
for which the judgment should be rendere . 
lew on the assets of the deceased, it would absolutely de 
feat the provision of law requiring such collector* tun 
such assets over to the general administrator X 

theory, under any circumstances, that a collector, d«cha g 
ing the duties of an administrator, can be sued • 

isffiat he possesses the powers and is subject to the liabi i- 
ties of such administrator. But when this right and pow 
has been determined by the appointment of a general a - 
„dffistrator, clearly such right, if it ever 
Whether or not a creditor can sue a collector ^ g 
the duties of an administrator pending suit, Morethe ap 
pointment of a general administrator, we 
yond all doubt that no such right can possi y f 

the appointment of a general administrator, when, as p - 
vided by Section 307 of the Code, the powers of such tem¬ 
porary administrator have ceased. And if a ere i or can¬ 
not sue under such circumstances, then it follows necessan y 
that the prohibition against suit is not a prohibition agains 
uh by a* creditor against a collector, after the termination 
of his office, who has failed to turn over to the^general.ad¬ 
ministrator the assets of the deceased; and it then follows 
further that if it is not and cannot be a limitation upon 
rigM of a creditor. «Mch, except for .«oh proh.b.t.on 
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would have existed, then the sentence forbidding suit is ut¬ 
terly meaningless and useless, unless it means precisely 
what it says, namely, that a collector shall not be liable to 
an action by a creditor of the deceased. A creditor cannot 
and never could sue a collector after his term of office ex¬ 
pired. The Code, without the prohibition, gives no such 
right. The prohibition does not take away a right, no 
such right ever having existed, nor is any granted. The 
argument then necessarily is that Congress enacted an idle, 
useless, meaningless provision. No such result is to be 
assumed. 

It is next contended that the right to sue an administrator 
pendente life for debts due by the deceased “has been thor¬ 
oughly established”; that Congress, when authorizing a col¬ 
lector to discharge, pending suit, all the duties of such an 
administrator, intended to vest in him the powers and au¬ 
thority “settled by general law.” But the assumption that 
the right to sue an administrator pendente life has been 
“thoroughly established” or established at all, is respectfully 
denied. An administrator pendente lite at common law was 
merely the collector of the present day and his authority, 
prior to statutes extending the same, was limited merely 
to the collection and preservation of the assets of the de¬ 
ceased. 1, Williams on Executors, p. 590. No case is 
cited, and we submit none can be cited, to show that a 
creditor of the deceased has ever been permitted to sue an 
administrator pendente lite for a debt of the deceased ex¬ 
cept pursuant to a statute expressly authorizing it. 

The only case cited by the appellant suggesting that at 
common law a creditor could maintain such a suit is a single 
isolated sentence extracted from the argument of counsel 
in the case of Walker vs. Woolaston, 2 P. Wms. 576. The 
point was not involved in that case. The court did not de¬ 
cide it. And if the statement to the effect that such an ad¬ 
ministrator could be sued is correct, it must have been 




based upon statute, in view of the undoubtedly correc 
statement of Williams on Executors, that the common aw 
power of such an administrator was limited to the collec¬ 
tion of the assets of the decedent. Moreover, the state¬ 
ment is quite inconsistent with the elaborate argument re¬ 
tired in that case to demonstrate that such an admimstra or 
could himself institute suit to carry out the very purpose 
of his appointment, namely, the collection of the assets of 
the deceased. Even that right, wholly different from the 
right now claimed, was in doubt until settled y e e 

cision in that case. . , . * 

The only other cases cited to show that the righ 

“has been thoroughly established,” are the following. 

Baldwin vs. Mitchell, 86, Md. 380. 

Moran vs. Hammer, 109 Ky. 333. 

Benson vs. Wold, 43 N. J- L. 78. 

Matter of Flandrow, 92 N. Y. 256. 

Commonwealth vs. Mateer 16 S. & R-J 16 * 

Westwood vs. Booker, 1 Ch. Div. 866. 

A collector, as collector, and also when authorized to 
discharge, pending suit, the duties of an administrator, re- 
mains, nevertheless, a special administrator. He is an of¬ 
ficer of the court with limited powers and duties. At com¬ 
mon law his duties and liabilities were fixed by the order 
of the Ordinary appointing him. These powers were later 
enlarged by statute. In the District of Columb.a his 
powers and liabilities are fixed by statute. The extent o 
his powers and liabilities are therefore determined from the 
Code. That is true generally throughout the United States. 
Decisions, therefore, in other jurisdictions, construing 
statutory provisions, determining the nature an e en o 
the powers and liabilities of such special administrators, are 
not controlling in this jurisdiction, if in fact they possess 
any value at all, unless it appears that the statutes so con¬ 
strued are the same as that found in the District Code. 
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For this reason, the several cases cited by the appellant are 


not in point. 

In Baldwin vs. Mitchell, 86 Md. 380, the court held, 



construing the Maryland statutes, that an administrator 
pendente life could be sued by a creditor of the deceased. 

The Maryland statutes provide for the appointment of 
a collector, and also, by an independent provision, for the 
appointment of an administrator pendente lite. (Sec. 68, 
Md. Stats.). The powers of a collector are defined. The 
statutes authorizing the appointment of an administrator 
pendente lite do not define his powers of liabilities. Another 
section of the Maryland statutes (Sec. 69) provides that 
the appointment of an administrator or executor shall op¬ 
erate as a revocation of letters of administration pendente 


if lite, and then proceeds “but all suits pending by or against 
any such administrator may be prosecuted or defended by 
U the executor or administrator appointed to succeed him.” 
Construing these statutory provisions together, the Court 
of Appeals of Maryland naturally held that the Maryland 
statutes vested in the administrator pendente lite all the 
powers and subjected him to all the liabilities of an admin¬ 
istrator, including liability to suit. But the provisions found 
in the District Code are quite different. In Maryland, let¬ 
ters of administration are issued, without limitation or re¬ 
striction. In the District, the authority vested in the col¬ 
lector is merely to discharge, pending suit, the “duties” of 
an administrator. In the District, a collector, although 
directed to discharge the duties of an administrator pend¬ 
ing suit, cannot pay the debts of the deceased unless spe¬ 
cially authorized, and he cannot make distribution among 
\ the next of kin. Sec. 307 of the District Code, which pro- 
\ vides for the termination of the authority of the collector 
\ on the appointment of an administrator or executor merely 
\ authorizes such administrator or executor, when appointed, 
\to continue suits brought by such collector. It does not, 
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as in the case of the Maryland statute, authorize him to \ 
defend suits brought against such collector. And what is I 
finally controlling, the Maryland statutes do not provide, 
as does the District Code, that the collector shall not be I 

liable to an action by any creditor. \ 

Moran vs. Hammer, 109 Ky. 303, merely construes a 
Kentucky statute which in express terms provides that a 

curator “may be sued as such.” 

Benson vs. Wold, 43 N. J. L. 78, merely construes a 

New Jersey statute which expressly provided that all kinds 
of administrators, including administrators pendente Me, 
may sue ‘‘and shall answer to others. 

Matter of Flandrow, 92 N. Y. 256, does not even con¬ 
sider the question. 

Commonwealth vs. Mateer, 16 S. & R., merely decides 
that an administrator pendente life may be sued by a general 
administrator when appointed, to recover the value of the 
assets of the deceased which came into the hands of such 
temporary administrator. It does not consider the right 

of a creditor to sue. 

Westwood vs. Booker, 1 Ch. Div. 866, is an English case, 
and rests upon the construction of the Statute of 20 Vic¬ 
toria, under circumstances and conditions of the law wholly 
different from those existing in this jurisdiction. 

In none of the States from which cases have been cited, 
nor in England, is there an express prohibition against such 

suit as in the District of Columbia. 

The second and third arguments advanced by appellant, 
both in effect of the same nature, are merely the usual 
argument based, as stated in appellant’s brief (p. 14), upon 
“inconvenience resulting from denying the right to sue,” 
and, of course, should be addressed to the legislature, if 
any great inconvenience in fact exists. It is first stated 
that the only way in which the debts of the deceased can 
be definitely ascertained is by suit. This we admit to be 
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undoubted, where the debt is disputed. But no such re¬ 
markable result follows, as stated by appellant (p. 14), 
that the act of Congress under consideration, when refer¬ 
ring to the payment of debts “must have intended all debts, 
whether admitted to be such by the collector or disputed 
by him.” On the contrary, the natural inference would 
seem to be that Congress only contemplated that the ad¬ 
ministrator pendente life should have the power to pay ad¬ 
mitted debts, and then only when specially authorized, leav¬ 
ing for payment in due course of administration by a gen¬ 
eral administrator, debts which were disputed, and which 
might, in suit against such general administrator, be law¬ 
fully established. We do not think the matter of “public 
policy*’ is at all involved, or, as argued, that it should have 
any weight in the disposition of the present question and 
the construction of the very specific statutory prohibition 
against suit by a creditor. It is unfortunate, of course, that 
creditors should be delayed in the collection of their debts. 
This, also, is an argument that should be addressed to the 
legislature. The risk of loss, death of witnesses, loss of 
papers, etc., with resultant injury, is imaginary rather than 
real, as the law provides an effective method of preserving 
testimony. Nor is there any danger whatever of the plain¬ 
tiff’s claim becoming barred by limitations, as alleged. Sec¬ 
tion 1266 of the Code, cited by appellant, has no application 
to the facts of the present case. Next of kin may neglect 
or refuse to apply for administration. In such an event 
creditors may do so. This section in effect gives creditors 
a period of two years in which to apply for administration. 
If they fail to act within that period, it is their fault. 
This section does not fix the date from which limitations 
begin to run. It merely fixes a period that shall not be 
counted in determining whether a claim is barred or not. 
The present case is controlled by Section 348 of the Code, 
which provides that creditors shall have nine months after 








presentation and rejection of a claim by a general adminis¬ 
trator within which to begin suit. It does not contemplate 
such presentation and rejection by a collector, whether dis¬ 
charging the duties of an administrator or not. That is 
clear, we think, from a reading of the provisions of e 
Code in that regard. Moreover, as Section 
Code forbids suit against a collector, whether acting as 
administrator or not, it is clear that the nine months limi¬ 
tations provided by Section 348 does not begin to run until 
after the appointment of a general administrator and the 
rejection by him of the creditor’s claim. A disputed claim 
cannot be barred until there is some person in existence 
who may be sued. The statute of limitations begins to run 
only from the appointment of such person. The danger of 
the Y appellant’s claim being barred by limitations is 

imaginary. , , 

It is conceded the appellant could not have sued the co - 

lector if he had not been authorized to discharge the duties 
of an administrator. Suppose, then, the court had >not 
given such authority. Would Sec. 1266 of the Code have 
barred the appellant’s claim? Clearly not, and if it would 
not, then certainly it would not do so merely because the 
appellee was authorized to discharge the duties of an ad¬ 
So far as we are advised, collectors were appointed and 
estates were administered for more than a 100 years in the 
District of Columbia without any specific authority for the 
appointment of an administrator pendente Me. During t is 
period, with many contests over wills, and as is conceded, 
creditors could not sue collectors for debts due by the de¬ 
ceased. So far as we know, and we think it a fair in er- 
ence from the long continuance of the condition, creditors 
did not suffer anv of the hardships or inconveniences sug¬ 
gested by appellant’s brief. Congress evidently considered 
the absence of the right to sue a collector as just and proper. 
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When the law was finally amended, authorizing the court 
to direct the collector to discharge the duties of an ad¬ 
ministrator, pending suits, including the payment of debts, 
evidently anticipating that the change in the law might be 
claimed, as it is now claimed, to effect a change in this re¬ 
gard, it expressly added an express provision prohibiting 
suit against such administrator and continuing in force the 
practice previously existing. 

The argument sought to be made from the grammatical 
construction of the words used in Section 308, is not per¬ 
suasive. The argument is that “such collector” in the sen¬ 
tence “Such collector shall not be liable to an action by any 
creditor of the deceased,” refers to the nearest antecedent, 
and the nearest antecedent is a collector who has failed to 
turn over assets to a general administrator. This is incor¬ 
rect. The antecedent is not a particular collector. It is 
not a “collector who has failed to turn over the assets,” 
etc. The antecedent is “said collector,” and to determine 
who “said collector” is we must refer to the previous sec¬ 
tions of the Code, and by so doing we find that “said col¬ 
lector” referred to in Section 308, is “said collector” who 
“may be authorized and directed, by the court to discharge, 
pendente life, all of or any of the duties of an administra¬ 
tor” referred to in Section 307. Thus, by grammatical 
construction, it appears that “such collector” in Section 308 
is “said collector” of Section 307 authorized to act as ad¬ 
ministrator: hence, that “such collector” may not be sued 
by a creditor of the deceased. 


While it is true, as matter of fact, as alleged in the ap¬ 
pellant’s statement of facts, that the order of the Probate 
Court authorizing the appellee to discharge the duties of 
an administrator, pending suit, also authorized him to pay 
debts, there is no such allegation in the declaration. As we 
understand it, the sufficiency of the declaration in this case is 
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to be determined from the declaration itself and not by 
a consideration of facts set forth in briefs of counsel, an 
if that be so, the declaration of the plaintiff is, we submit, 
fatally defective. We do not seek any advantage based upon 
technical objections, but unless the attention of the court 
is directed to the objection, its decision may, and undoubt¬ 
edly will be, treated in future cases as holding that such a 
declaration against a temporary administrator is sufficient 
without such allegation. 

By Section 306 of the Code, the Probate Court is au¬ 
thorized to direct the collector to discharge, pending suit, 
all or any of the duties of an administrator including the 
payment of debts.” It is evident from this provision that a 
collector, directed to discharge “all * * * of the duties 

of an administrator,” has no right to pay debts, unless spe¬ 
cially authorized to do so. If “all the duties of an adminis¬ 
trator,” pendente life, included the right and duty of paying 
debts, clearly there was no occasion for the use of e 
words “including the payment of debts.” We submit e 
proper construction of this clause is that the Probate Court 
may direct a collector to discharge the duties pending suit 
of an administrator, and that it may, in addition, if t 
circumstances warrant it, direct the payment of debts 
otherwise, it is clear, the mere direction to a coUeCtor 
discharge, pending suit, all the duties of an achmm» 
would, of necessity, in every case, require 
istrator to pay the debts of the deceased. The duty of 
such an administrator, pending suit, to pay debts is an ex¬ 
ceptional duty. It is not a necessary 

is not possessed unless the court specially directs the debts 
to be paid. It is a power which this section permits the court 
to grant or withhold, according to the circumstances of each 
case That is the clear intent and purport of the clause 
under consideration. The allegation of the declaration is 
that the appellee was authorized to discharge, pendente Ute, 
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all the duties of an administrator. It does not allege that 
the appellee was authorized to pay the debts of the de¬ 
ceased. Without such direction, the appellee could not pay 
the debt of the appellant even if he regarded it as just 
and wished to do so. If, therefore, the appellee, a court 
officer, with limited powers, could not pay the appellant’s 
claim unless authorized, and if the complaint does not al¬ 
lege that he has been authorized to do so, how can a suit 
be maintained against him for failure to perform an act 
which the declaration fails to show he had any right or 
authority to perform? 

An administrator may, voluntarily and at his personal 
risk, discharge a claim against an estate of the deceased, 
without requiring it to be first presented to and approved 
by the Probate Court, but he cannot be required to do so 
unless that has been done. (Sec. 330 of Code.) If an ad¬ 
ministrator cannot be required to do so, surely a collector 
cannot be, and if he cannot be required to do so until such 
presentation and approval, we submit suit cannot be main¬ 
tained against him until it has been done. There is no 
allegation in the declaration of such presentation and al¬ 
lowance or its presentation and rejection and without such 
an allegation the declaration is fatally defective. 

In the next place, we submit that prior to the approval 
of an administrator’s account and an order directing distri¬ 
bution, no suit can be brought against an administrator to 
recover the amount of a claim against the deceased, unless 
such claim has been presented to such administrator and 
rejected by him. There is no allegation of these essential 
facts and without them the declaration is insufficient. 

It is respectfully submitted the judgment of the court 
below was right and should be affirmed. 

EDWIN C. BRANDENBURG, 
CLARENCE A. BRANDENBURG, 

F. WALTER BRANDENBURG, 

Attorneys for Appellee. 




















































